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 ANSWER:  Preference is a dirty 
word to creditors.  Most credi-
tors’ rights attorneys receive 

phone calls 
from their clients on a regular 
basis demanding to know why 
money that was legitimately col-
lected prior to bankruptcy has to 
be returned to a bankruptcy trus-
tee under the legal concept of 
preference.  Some fundamental 
knowledge of preferences is 

therefore necessary. 
 It is true that the creditor 
can legitimately collect money on 
an old account and then have to 
pay it back during a bankruptcy 
case.  That is what preference 
usually means to the creditor.  
However, certain hurdles must be 
jumped before a trustee can be 
successful in a claim of prefer-
ence.  A preference is defined as 
debtor’s money that was paid (1) 
to the creditor, (2) on account of 
past-due indebtedness, (3) while 

(Continued on page 3) 

& ����������������������������� ���

�	��
�����	��
�����	��
�����	��
����� ���

��������	����������	����������	����������	��

�
�ou, as a collector, must 
use your best judgment 

to determine whether the 
debtor has any real defenses 
or is stalling. This can be 
done only through a thorough 
and well-thought-out tele-
phone conversation or per-
sonal confrontation with the 
debtor or with someone in 
authority at the debtor busi-
ness. You must pursue every 
angle during that conversa-
tion. 
 As a rule of thumb, 
the first contact with the 
debtor is the only meaningful 
contact before the institution 

of a collection suit. Thus, you 
should make maximum use of 
the initial telephone call or 
visit to try to pry out of the 
debtor every bit of informa-
tion that relates to the claim 
and the debtor’s assets.  
 The next time you 
contact the debtor, he might 
be “prepared” and have 
thought out some different 
responses. In other words, 
you are more likely to elicit a 
fairly honest response the first 
time you contact the debtor. 
However,  second contact 
with the debtor might result in 
a canned lecture from the 
debtor on why he or she 
should not pay the bill, par-

ticularly if the debtor has con-
sulted a good defense attorney in 
the interim. 
 It is difficult to control 
the conversation by focusing in on 
certain issues and to be a good 
listener at the same time. You 
should allow the debtor to express 
his or her views on why the 
money is not being paid,  but draw 
the line when the debtor begins to 
meander and create one excuse 
after another for nonpayment. 
 If the debtor wants to 
blow off steam, you might want to 
lend a listening ear if you think 
that at the end of the conversation 
you can come to terms with the 
debtor on a specific payment plan. 
Again, every phone call or visit is 
different.  
 If the debtor is wasting 
your time and has no intention of 
paying, it is best to terminate the 
conversation. 
 

(Continued on Page 3) 

��������	
��
�������������
��������
���	�

��

����
������������	���
��
����������	��

��
�������

��

�������������	
�����
��
 �	����!����	��
���������
�
�	�!�� �	����!"��

#�

$�
������$����%��	��
&���%��'�	(��)��"�

#�

���!����%�		��
�����
��
�������	��� �	
�
�!�	�
*���

+�

� �

� �

�����
��������	������
���

Muller, Muller, Richmond, Harms,  
Myers & Sgroi 

��������	
��
�����������
����������
���	��



 
 

I S THERE A PERSONAL GUAR-
ANTEE IN A SITUATION 
WHERE a corporate officer signs it 
as “president?” 

Well, let’s take a look at a Michigan Court 
of Appeals decision just handed down in 
March 2007.   The case is entitled C & C 
Equipment Co v. Kinnie Annex Truck 
Rental, Inc. et. al.   The Plaintiff/Creditor 
was represented by our own Roy C. Sgroi 
of our Birmingham Office. 
 The document signed by the guar-
antor, Gruits is titled “GUARANTEE OF 
LEASE,” it identifies Gruits as a 
“Guarantor” and it provides, in part: “IN 
CONSIDERATION of the making of the 
above lease by the Lessor….the under-
signed….as a direct and primary obligation, 
guarantees, to the Lessor and any as-
signee….the prompt payment  of rent.”  It 
allows the creditor to proceed directly 
against the guarantor without first pursing 
the corporation.   
 The catch is that he signed it with 
his name followed by the word “president.”  
This, argued the defendant, created ambi-
guity and allows him to testify that he has 
no personal liability (that is, he was acting 
as “president” or an agent of his company 

which means he is NOT personally liable 
for payment of the document.) 
 This is actually a good argument 
under the Uniform Commercial Code.  Our 
office has cautioned our clients for years not 
to allow a guarantor to sign in any capacity 
other than individually. 
 The trial court, however, found in 
favor of the creditor by denying the agree-
ment was at all ambiguous.  The court found 
the word “president” appeared to be no 
more than a descriptive word of who the 
defendant was….and stated “Indeed, a cor-
porate guarantee would have been meaning-
less, given that the corporation was already 
bound as principal….Although a court may 
reform a contract to reflect the parties’ ac-
tual intent where the evidence clearly shows 
a meeting of the minds that was not prop-
erly expressed in the instrument...the trial 
court here properly enforced the contract as 
written, in accordance with its clear and 
unambiguous terms.” 
 So, the trial court’s opinion was 
affirmed, and Roy’s client was able to en-
force collection against the guarantor!  Oh, 
and, by the way, the personal guarantee is 
for the amount of $642,162.34!   
 Nice work, Roy!    
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Detroit Metro Offices  
33233 Woodward 

Birmingham  MI  48009 
(248) 645-2440 

Fax (248) 645-5478 
 

Western Office  
205-E Waters Building 

161 Ottawa, N.W. 
Grand Rapids  MI  49503 

(616) 454-4401 
Fax (616) 454-9641 

 
Northern Office  
314 Munson Ave. 

Traverse City  MI  49686 
(231) 941-8131 

Fax (231) 941-8702 
 

 
 www.mullerfirm.com 
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File a collection suit. If, on the other 
hand, the debtor wants to complain for a 
while about the quality of the goods or 
life in general, a few minutes of good 
listening might help calm the debtor 
down. Some of these phone calls or vis-

its conclude with specific payment ar-
rangements: “Okay now, I have carefully 
listened to you, and I know that you just 
want to resolve this matter and be done 
with it once and for all. Would you be 
willing to put a check for the $2,175 in 
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the mail by this Friday to conclude this 
case completely?” You will notice that 
the question mentions a specific dollar 
amount (full payment) and a specific 
date of payment. Any collector who 
makes a call without demanding a spe-
cific dollar amount on a specific date is 
a poor collector indeed. 
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the debtor was insolvent, (4) within 90 
days of the commencement of the bank-
ruptcy case, the payment of which al-
lowed the creditor to receive a greater 
share than other creditors in the same 
class.  11 USC 547(b). 
 Occasionally, the preference 
period is difficult to measure.  Although 
on its face measuring 90 days from the 
commencement of a bankruptcy case to 
the date of the lien or the payment would 
seem to be simple, this is not always so.  
For example, in Guernsey v. Old Kent 
Bank, 204 Bankr 199 (Bankr WD Mich 
1996), the court held that the preference 
period starts on the day each pay period 
occurred pursuant to a wage garnish-
ment.  Thus, any garnished pay periods 
within 90 days were indeed preference 
payments.  This is contrary to the gen-
eral rule Michigan follows that allows 
the lien to be set by the date of the gar-
nishment service rather than the dates of 
any payments made under the garnish-
ment.  See Mary v. Lewis, 399 Mich 
401, 249 NW2d 102 (1976).  See 7.5 

(Continued from page 1) 

Note that the Sixth Circuit has held that to 
the extent that a debtor chooses to work for 
the garnishee employer, any earnings during 
the 90-day preference period that are trans-
ferred to the creditor pursuant to a garnish-
ment order are avoidable as a preferential 
transfer, regardless of the date of perfection 
of the garnishment order.  Morchead v. State 
Farm Mut Auto Ins Co (In re Morehead) 249 
F3d 445 (6th Cir 2001). 
 Fighting a trustee’s preference claim 
is an art.  A creditor’s attorney must know 
how to counterattack by claiming that (1) the 
payment was for a contemporaneous ex-
change rather than an antecedent debt; (2) the 
payments were made on goods sold in the 
“ordinary course of business”; (3) there was 
new value given to the debtor after the pref-
erence; or (4) the claim involves less than 
$600 in a consumer case.  Other defenses are 
also available, should the need arise.  The 
creditor’s attorney would be well advised to 
review Patrick E. Mears’ “Representing 
Chapter 7 Creditors,” in Bankruptcy Law and 
Practice in Michigan sec. 5.10 et seq. (ICLE 
2d ed 1995 & Supp). 
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 ANSWER:  It is a risk to sell on 
credit terms.  Although the debtor 
may indicate that the court is watch-
ing all purchases and is writing all 
checks, that is a myth.  The court is 
not engaged in any monitoring pro- 
cess whatsoever.  If  the debtor is 
operating under Chapter 11 of the 
Bankruptcy Act, the debtor is most 
likely “debtor in possession” which 
means the debtor is in sole posses-
sion of the company.   
 Selling a debtor on credit 
terms places you in a position of 
possibly losing additional money.  
First of all, you lost the money 
which is now considered a pre-
petition debt and you will only be 
paid a pro rata share of what you 
lost.  
 Second of all, if you extend, 
for example, an additional $10,000 
in credit after the debtor has filed for 
Chapter 11, this puts you in a higher 
priority for collection of that 
$10,000 but it does not in any way 
shape or fashion guaranty that you 
will ever see that $10,000. 
 My recommendation is that 
a debtor in Chapter 11 be sold on a 
cash basis.   
 

(Continued on page 4) 

I n a situation where the cus-
tomer is discovered to be insolvent, 
unable to pay for goods you or your 
client shipped, can you do anything 

about it?  Yes, but the time to act is short un-
der the U.C.C. (the Uniform Commercial 
Code, the law governing the sale and leasing 
of goods throughout the U.S.).  Demand must 
be made to return the goods within 10 days 

after receipt of the goods. However, if the 
buyer misrepresented his solvency to the 
seller in writing (a written financial statement 
or letter, for example), within 3 months be-
fore delivery, the 10 day limitation does not 
apply!  The seller may reclaim (get the goods 
back) subject to the rights of purchasers in the 

ordinary course of the buyer’s business and 
other good faith purchasers.   
 
Successful reclamation of the goods then ex-
cludes all other remedies with respect to those 
goods. 
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 ANSWER:  The short answer is yes.  The 
legal answer is that if you are listed on the 
matrix (the schedule of creditors) you 
may not have to file a proof of claim.  
However, it is always a good idea to file a 
proof of claim even if you are listed on 
the matrix.  You know you are listed on 
the matrix if you are receiving bankruptcy 
notices about the debtor.   
 Sometimes a debtor will file a 
Chapter 7 bankruptcy which is notated as 
“no asset case” meaning the debtor liter-
ally has no assets.  In those situations, 
don’t bother to file a proof of claim unless 
you receive a subsequent, follow up no-
tice, from the court indicating you should 
indeed file a proof of claim. 

(Continued from page 3)  
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 ANSWER:  It’s a case where the debtor 
literally has no assets or at least insufficient 
assets to make it worth filing a proof of 
claim.  In other words, there is going to be 
no distributions made to creditors.  There-
fore, the bankruptcy court does not want to 
waste your time or theirs by having proofs 
of claim flying back and forth when there 
just is no point to it.  If there is not going to 
be a distribution, there’s no point trying to 
prove your claim. 
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��  seller under the Uniform 
Commercial Code 
(U.C.C.) creates a war-
ranty to the buyer when 

he knows the buyer is relying upon 
the skill and judgment of the seller 
to select and furnish suitable goods. 
 
Let’s say a paint seller knows the buyer is 
a painter of steel railings in a factory.  
The seller says to the buyer: “Use this 
particular paint, it will go on easily and 
will last for years.”  This is an implied 
warranty for which the seller may be sued 
if the paint doesn’t work, even if the war-
ranty is just verbal, not in writing! 
 
Sure, there are defenses, the written 
agreement may not allow for verbal war-
ranties, and the buyer may not have fol-
lowed instructions for applying the prod-
uct.  There may be other defenses as well, 
but a seller should be cautious in making 
recommendations! 
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